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OPINION
BARZILAY, JUDGE:
I. INTRODUCTION
This case challenges an agency action taken within the purview of the United States
antidumping laws and presents the court with a clear example of a case in which the facts compel

the result. Two entities, now merged into one company, exported fresh Atlantic salmon from



Chile to the United States. Despite the fact that only one of the companies was ever found to be
selling its goods at less than fair value' and even so at almost de minimis margins® and, further,
for only one of the three examined periods, the merged company now has been forced to deposit
millions of dollars with the United States government and compelled to undergo administrative
reviews on its past and future entries. It seeks relief from this Court.

Plaintiff Marine Harvest (Chile) S.A. (“Marine Harvest”) has filed a USCIT R. 56.2
Motion for Judgment Upon the Agency Record, challenging certain aspects of the Department of
Commerce’s ("Commerce” or "government") preliminary and final determinations of the
changed circumstances review that it conducted concerning Marine Harvest. See Notice of Final
Results of Changed Circumstances Antidumping Duty Review: Fresh Atlantic Salmon From
Chile, 66 Fed Reg. 42,506 (Aug. 13, 2001) (“Changed Circumstances Final”); Notice of
Initiation and Preliminary Results of Changed Circumstances Antidumping Duty Review: Fresh
Atlantic Salmon From Chile, 65 Fed. Reg. 52,065 (Aug. 28, 2000) (“Changed Circumstances

Preliminary”). The court exercises jurisdiction pursuant to 28 U.S.C. § 1581(c).

' The purpose of an antidumping investigation is to determine whether imported
merchandise is being dumped or sold at less than its fair value (“LTFV”) in the United States.
Section 1673 of Title 19 of the United States Code (1999) describes a two-step process where
Commerce first conducts an LTFV investigation and, if Commerce makes an affirmative
determination of dumping, the International Trade Commission (“ITC”) next investigates
whether a domestic industry has been materially injured or threatened with material injury. See
also Badger-Powhatan v. United States, 9 CIT 213, 216, 608 F. Supp. 653, 656 (1985) (holding
that both affirmative LTFV and material injury determinations are required before an
antidumping order may issue).

> “[A] weighted average dumping margin is de minimis if [Commerce] determines that it

is less than 2 percent ad valorem or the equivalent specific rate for the subject merchandise.” 19
U.S.C. § 1673b(b)(3) (1999). “Subject merchandise” is merchandise subject to an antidumping
investigation, review or order. § 1677(25).



II. BACKGROUND

On June 12, 1997, the Coalition for Fair Atlantic Salmon Trade (“FAST” or “domestic
industry”) petitioned Commerce to initiate a less-than-fair-value (“LTFV”) investigation,
alleging that imports of fresh Atlantic salmon from Chile’ were being, or were likely to be, sold
in the United States at less than their fair value, and that such imports were materially injuring, or
threatening material injury to, a U.S. industry. On July 10, 1997, Commerce began the LTFV
investigation of fresh Atlantic salmon from Chile. See Initiation of Antidumping Duty
Investigation: Fresh Atlantic Salmon from Chile, 62 Fed. Reg. 37,027 (July 10, 1997). After
determining that it could not examine all Chilean producers and exporters, Commerce
specifically investigated five leading Chilean producers including Marine Harvest and Pesquera
Mares Australes Ltda. (“Mares Australes”). See id. On June 9, 1998, Commerce announced its
final determination that “fresh Atlantic salmon from Chile [was] being sold, or [was] likely to be
sold, in the United States at less than fair value.” See Notice of Final Determination of Sales at
Less Than Fair Value: Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 31,411, 31,412 (June 9,
1998). The weighted-average dumping margin percentages of Marine Harvest and Mares

Australes were found to be 1.36 (de minimis) and 2.24, respectively.* See id. at 31,437. The

* Fresh Atlantic salmon that fell within the scope of the investigation refers to farmed
Atlantic salmon, whether imported "dressed" or cut. The merchandise subject to the
investigation is classifiable as item numbers 0302.12.0003 and 0304.10.4091 of the Harmonized
Tariff Schedule of the United States. See Initiation of Antidumping Duty Investigation. Fresh
Atlantic Salmon from Chile, 62 Fed. Reg. 37,027 (July 10, 1997).



dumping margin for Mares Australes was later corrected to 2.23 percent.” See Notice of
Amended Final Determination of Sales at Less Than Fair Value and Antidumping Duty Order:
Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 40,699, 40,700 (July 30, 1998) (“Amended
Final”). Accordingly, Commerce excluded Marine Harvest from its final determination because
its de minimis rate in the investigative stage meant that it was not dumping and, therefore, did not
suspend liquidation on Marine Harvest’s entries into the United States. See 19 U.S.C. §
1673d(a)(4) (1999). On July 28, 1998, the International Trade Commission (“ITC”) issued an
affirmative determination that “an industry in the United States [was] materially injured or
threatened with material injury by reason of imports™ of fresh Atlantic salmon from Chile.’
Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 40,315 (July 28, 1998). On July 30, 1998,
Commerce issued an antidumping duty order, announcing its intention to direct the United States
Customs Service (“Customs”) to “assess . . . antidumping duties on all unliquidated entries of
fresh Atlantic salmon from Chile” at par with the estimated dumping margin percentages,
starting on the date of the ITC injury determination. Amended Final at 40,700. Marine Harvest
was excluded from the antidumping duty order. See 19 C.F.R. § 351.204(e)(1) (2002).

Consequently, Customs was instructed not to collect antidumping duty cash deposits on Marine

> The all-others rate was also revised to 4.57. See Notice of Amended Final
Determination of Sales at Less Than Fair Value and Antidumping Duty Order: Fresh Atlantic
Salmon from Chile, 63 Fed. Reg. 40,699 (July 30, 1998) (“Amended Final”). The all-others rate
equals the weighted average of the estimated dumping margins of all exporters and producers
investigated, “excluding any zero and de minimis margins.” § 1673d(c)(5)(A). Thus, in the
calculation of the all-others rate, the dumping margin of Marine Harvest was excluded and that
of Mares Australes was included.

% This determination by the ITC was later interpreted by Commerce to be a “threat
determination,” as opposed to a “material injury” determination. See Amended Final at 40,700.
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Harvest’s entries into the United States.

On July 15, 1999, Nutreco B.V. (“Nutreco”), the Dutch parent company of Mares
Australes, purchased all of the outstanding shares of Marine Harvest. See Pl.’s Mem. in Supp. of
its Rule 56.2 Mot. For J. Upon the Agency R. (“Pl.’s Br.”) at 3. On July 1, 2000, Mares
Australes was merged into Marine Harvest and no longer existed as a legal entity.” Id. at4. In a
June 22, 2000 letter, Mares Australes and Marine Harvest informed Commerce of the upcoming
merger, urging it to treat the post-merger Marine Harvest as a continuation of the pre-merger
Marine Harvest and thus to continue Marine Harvest’s exclusion from the antidumping duty
order. See Letter from Shor to Daley of June 22, 2000, at 8, in App. to Pl’s Br.

After the initial LTFV investigation, Commerce continued to review entries of Mares
Australes and later, Marine Harvest using its authority under two distinct statutory provisions.
First, as to Mares Australes, Commerce started the normal administrative review process of the
antidumping duty order on fresh Atlantic salmon from Chile. On August 30, 1999, Commerce
initiated the first administrative review for the period covering United States sales between July
28, 1998 and June 30, 1999. See Initiation of Antidumping and Countervailing Duty
Administrative Reviews and Requests for Revocation in Part, 64 Fed. Reg. 47,167 (Aug. 30,
1999). On August 8, 2000, Commerce published the preliminary results of the first
administrative review, where it determined, inter alia, a zero dumping margin for Mares
Australes. See Notice of Preliminary Results of Antidumping Duty Administrative Review and

Partial Rescission of Antidumping Duty Administrative Review. Fresh Atlantic Salmon From

7 The court notes that July 1, 2000 was the first day of the second administrative review
period for Mares Australes. This opinion will refer to Marine Harvest after the merger as “post-
merger Marine Harvest,” and Marine Harvest before the merger as “pre-merger Marine Harvest.”
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Chile, 65 Fed. Reg. 48,457, 48,463 (Aug. 8, 2000) (“First Administrative Preliminary”). On
December 15, 2000, Commerce published the final results of the first administrative review,
again determining Mares Australes’ dumping margin to be zero. See Notice of Final Results of
Antidumping Duty Administrative Review: Fresh Atlantic Salmon from Chile, 65 Fed. Reg.
78,472, 78,473 (Dec. 15, 2000) (“First Administrative Final”). On September 6, 2000,
Commerce initiated the second review for the period covering sales between July 1, 1999 and
June 30, 2000. See Initiation of Antidumping and Countervailing Duty Administrative Review
and Requests for Revocation in Part, 65 Fed. Reg. 53,980 (Sept. 6, 2000). On April 9, 2001,
Commerce published the preliminary results of the second administrative review. See Notice of
Preliminary Results of Antidumping Duty Administrative Review and Partial Rescission of
Antidumping Duty Administrative Review: Fresh Atlantic Salmon from Chile, 66 Fed. Reg.
18,431 (Apr. 9, 2001) (“Second Administrative Preliminary”). These announced Commerce’s
contention that “the record establishe[d] that Mares Australes and Marine Harvest were under
common ownership by another company [and, therefore,] the two companies [were] affiliated
under” 19 U.S.C. § 1677(33)(F).* Id. at 18,433. This finding allowed Commerce to “collapse”

the two companies, i.e. treat them as a single entity under Commerce’s regulations.” Id. In the

¥ In making this determination, Commerce considered the questionnaire responses
submitted by Mares Australes and “other information on the record.” Notice of Preliminary
Results of Antidumping Duty Administrative Review and Partial Rescission of Antidumping Duty
Administrative Review: Fresh Atlantic Salmon from Chile, 66 Fed. Reg. 18,431, 18,432 (Apr. 9,
2001) (“Second Administrative Preliminary”).

? The applicable regulations are found in 19 C.F.R. § 351.401(f) (2002). The regulations
provide that two “affiliated producers” will be treated “as a single entity where [they] have
production facilities for similar or identical products that would not require substantial retooling
of either facility in order to restructure manufacturing priorities” and where “significant potential
for the manipulation of price or production” exists. § 351.401(f)(1). In determining whether
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final results of the second review period, Commerce again determined a dumping margin
percentage of zero for Mares Australes. See Notice of Final Results of Antidumping Duty
Administrative Review and Partial Rescission of Antidumping Duty Administrative Review:
Fresh Atlantic Salmon From Chile, 66 Fed. Reg. 42,505 (Aug. 13, 2001) (“Second
Administrative Final”). On August 20, 2001, Commerce initiated the third administrative review
for the period covering sales between July 1, 2000 and June 30, 2001. See Initiation of
Antidumping and Countervailing Duty Administrative Reviews and Requests for Revocation in
Part, 66 Fed. Reg. 43,570 (Aug. 20, 2001). In the preliminary results for the third administrative
review period, Commerce determined a de minimis, 0.11 dumping margin for the post-merger
Marine Harvest. See Notice of Preliminary Results of Antidumping Duty Administrative Review,
Preliminary Determination to Revoke the Order in Part, and Partial Rescission of Antidumping
Duty Administrative Review: Fresh Atlantic Salmon from Chile, 67 Fed. Reg. 51,182, 51,191
(Aug. 7, 2002) (“Third Administrative Preliminary’). The final results for the third
administrative review period are due December 5, 2002.

On August 27, 2002, Commerce initiated the fourth administrative review for the period

covering sales between July 1, 2001 and June 30, 2002, and intends to issue the final results “not

there is a significant potential for the manipulation of price or production, the factors to be
considered include “the level of common ownership,” the extent the firms share managers, and
the extent their “operations are intertwined.” § 351.401(f)(2). In addition to its finding of
“common ownership,” Commerce also found that Mares Australes and Marine Harvest “had
production facilities for similar or identical products that would not require substantial retooling
of either facility,” and that there was “a significant potential for manipulation of price or
production.” Second Administrative Preliminary at 18,433. As a footnote to the finding of
“production facilities for similar or identical products,” Commerce noted that the two companies’
operations were not identical because, e.g., Marine Harvest owned its processing plant whereas
Mares Australes subcontracted processing and where Mares Australes purchased its feed for
salmon from an affiliated supplier, Marine Harvest used unaffiliated suppliers. /d. 18,433 n.1.
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later than July 31, 2003.” Initiation of Antidumping and Countervailing Duty Administrative
Review and Requests for Revocation in Part, 67 Fed. Reg. 55,000 (Aug. 27, 2002).

In addition to conducting administrative reviews of the antidumping duty order that
included Mares Australes, Commerce also began a “changed circumstances” review of the post-
merger Marine Harvest under section 1675(b) of Title 19 to determine whether the antidumping
duty order covered salmon exported by the post-merger Marine Harvest. On July 25, 2000,
FAST filed a letter with Commerce responding to the merger (“FAST letter”). See Def.’s Mem.
in Opp. to Pl.’s Rule 56.2 Mot. For J. Upon the Agency R. (“Def.’s Br.”) at 5-6. FAST argued
that Nutreco was “‘poised’” to channel Mares Australes’ products subject to duty through Marine
Harvest “‘to avoid dumping duties.”” Id. at 6 (citing to FAST letter)." FAST requested that

(113

Commerce assign the deposit rate of Mares Australes ““to all entries made by the merged entity’
and indicated its desire to request a review of these entries in the context of the second
administrative review.” Id.

On August 28, 2000, Commerce published the preliminary results of the changed
circumstances antidumping duty review. Changed Circumstances Preliminary. This was also
the first time that Commerce notified Marine Harvest that it had been conducting a changed
circumstances review. On the same day, Commerce revoked Marine Harvest’s Customer ID

number and directed Customs to suspend liquidation of entries of subject merchandise “under the

name of Marine Harvest,” retroactive to the date of the merger. Message No. 0241210 from

' The court notes that, at this time, the margin on Mares Australes’ imports had been
determined to be 2.23 (.23 above de minimis) in the initial LTFV investigation. Shortly
thereafter, in the preliminary results of the first administrative review published August 28, 2000,
Mares Australes’ dumping margin was zero.



Commerce to Customs of Aug. 28, 2000, in App. to PL’s Br. In its preliminary results of
changed circumstances review, Commerce determined that “the post-merger Marine Harvest
[was] not the successor-in-interest to either of the pre-merger companies, and [was] covered by
the antidumping duty order on fresh Atlantic salmon from Chile.” Changed Circumstances
Preliminary at 52,065. In determining that the post-merger Marine Harvest was not a successor
to either the pre-merger Marine Harvest or Mares Australes, Commerce used the so-called
“successor-in-interest test,” considering such factors as the companies’ management, production
facilities, supplier relationships, and customer base. Id. at 52,066. According to Commerce,
“evidence on the record establishe[d] that [the post-merger] Marine Harvest . . . [was]
substantially different than the pre-merger Marine Harvest” because (1) the management of the
post-merger Marine Harvest answered to the parent company of former Mares Australes whose
management team included former Mares Australes officials, including the operations manager;
(2) the companies’ production facilities merged; (3) the post-merger Marine Harvest now
purchased all its feed from an affiliate of former Mares Australes, whereas the pre-merger Marine
Harvest used unaffiliated suppliers; and (4) the distribution channels of the two companies
merged, thus changing the customer base. /d. In determining that the post-merger Marine
Harvest was also “substantially different from the pre-merger Mares Australes,” Commerce
noted that (1) the president and the finance and accounting manager of the post-merger Marine
Harvest had worked for the pre-merger Marine Harvest; (2) the merged company was a larger
company than either former Mares Australes or the pre-merger Marine Harvest; (3) where Mares
Australes did not have a processing plant, the merged company had a large processing plant; and

(4) the merged company sold retail, whereas the former Mares Australes sold solely to



distributors. Id. Based on these observations, Commerce inexplicably determined that it was
“more appropriate to assign the rate currently applicable to the pre-merger Mares Australes rather
than the currently applicable all others rate.” Id.

In the preliminary results of the changed circumstances review, Commerce also noted that
its regulations allow the issuance of the preliminary results of the changed circumstances review
“concurrently with the initiation of the review if [Commerce] determines that expedited action is
warranted.” Id. (citing 19 C.F.R. § 351.221(c)(3)(ii) (2002)). Commerce justified its issuance
of both notice and preliminary results simultaneously by noting without further explanation that
there was “substantial evidence regarding the purchase and merger of Marine Harvest with Mares
Australes.” Changed Circumstances Preliminary at 52,066. Of course, because of the
concurrent initiation and announcement of preliminary results, no parties other than Commerce
and the domestic industry had any opportunity to comment on or offer input into Commerce’s
conclusions.

In the final results of the changed circumstances review, Commerce again determined that
the post-merger Marine Harvest is “not the successor-in-interest to either the pre-merger Marine
Harvest or the pre-merger Mares Australes, but rather [was] a new entity subject to the
antidumping duty order” on fresh Atlantic salmon from Chile. Changed Circumstances Final at
42,507. Contrary to the preliminary results of the changed circumstances review, Commerce
reassigned the post-merger Marine Harvest’s “cash deposit rate [as] 0.00 percent, the rate
calculated for the combined sales of Marine Harvest and Mares Australes during the second
administrative review.” Id.

On October 12, 2001, Marine Harvest filed a complaint with this court claiming that
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Commerce “lack[ed] legal authority under the antidumping statute or its regulations to revoke the
.. . exclusion of Marine Harvest from the antidumping duty order and LTFV Final Determination
granted to Marine Harvest, and suspend the liquidation of entries of subject merchandise
produced and exported by Marine Harvest.” Compl. §21. Marine Harvest further claimed that
Commerce violated “the procedural requirements of the antidumping statute and due process
requirements under the United States Constitution” by imposing antidumping duty cash deposits
at a rate of 2.23 percent in a preliminary determination without giving Marine Harvest notice and
an opportunity to comment. Compl. § 24. Marine Harvest further claimed that Commerce’s
“application of a successorship analysis, and its determination that Marine Harvest is the
successor to neither Marine Harvest nor Mares Australes, but is a ‘new entity’ for antidumping
purposes” are not supported by substantial evidence and/or are contrary to law. Compl. q 26.

On March 19, 2002, Marine Harvest moved for Judgment upon the Agency Record. See
USCIT R. 56.2. Marine Harvest asked this court to hold that Commerce’s preliminary and final
results of the changed circumstances review, published respectively on August 28, 2000 and
August 13, 2001, are unlawful. Marine Harvest specifically alleged that (1) Commerce violated
the statute by changing Marine Harvest’s antidumping duty cash deposit rate from zero to 2.23
percent in a preliminary determination, without giving Marine Harvest notice and an opportunity
to comment; (2) Commerce lacked authority to change Marine Harvest’s antidumping duty cash
deposit rate without computing a new dumping margin; (3) Commerce lacked authority to revoke
Marine Harvest’s exclusion from the antidumping duty order; and (4) Commerce’s conclusion
that Marine Harvest is a “new entity” is not supported by substantial evidence and not in

accordance with law. P/.’s Br. at x-xiv. Commerce responded by claiming that (1) under
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Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984),
deference is due to its interpretations of the statute and (2) its finding that the post-merger Marine
Harvest is a “new entity” is supported by substantial evidence and otherwise in accordance with

law. Def.’s Br. at 18-20.

ITI. STANDARD OF REVIEW

Plaintiff asks this court to hold that Commerce’s determinations in the preliminary and
final results of the changed circumstances review are unlawful. This court must evaluate whether
the findings in question are supported by substantial evidence on the record or are otherwise in
accordance with law. See 19 U.S.C. § 1516a(b)(1)(B) (1999). Substantial evidence is “such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”
Consolidated Edison Co. of New York v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec.
Indus. Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). To determine if the
agency’s interpretation of the statute is in accordance with law the court “must first carefully
investigate the matter to determine whether Congress’s purpose and intent on the question at
issue is judicially ascertainable.” Timex V.1, Inc. v. United States, 157 F.3d 879, 881 (Fed. Cir.
1998). The expressed will or intent of Congress on a specific issue is dispositive. See Japan
Whaling Ass’'nv. Am. Cetacean Soc’y, 478 U.S. 221, 233-37 (1986). If the court determines that
the statute is silent or ambiguous, the question to be asked is whether the agency’s construction
of the statute is permissible. See Chevron, 467 U.S. at 843. This deference is due when it
appears that Congress delegated authority to the agency generally to make rules carrying the

force of law, and that the agency interpretation claiming deference was promulgated in the
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exercise of that authority. United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). This
deference is not limited to notice and comment rulemaking but is also given to those “statutory
determinations that are articulated in any ‘relatively formal administrative procedure.’” Pesquera
Mares Australes Ltda. v. United States, 266 F.3d 1372, 1380 (Fed. Cir. 2001) (citing Mead, 533

U.S. at 252).

IV. DISCUSSION

There are essentially two issues in this case that this court must resolve. The first issue is
whether Commerce’s imposing a cash deposit, without notice, in a preliminary changed
circumstances review, on the post-merger Marine Harvest at the rate of Mares Australes from the
LTFV investigation is in accordance with law. The second issue is whether Commerce’s
conclusion (in both the preliminary and final results of the changed circumstances review) that
the post-merger Marine Harvest is a “new entity” and a successor to neither the pre-merger
Marine Harvest nor Mares Australes is supported by substantial evidence or otherwise in

accordance with law.!

' At first glance, this court is compelled to observe that Commerce’s actions and its
accompanying reasonings are internally inconsistent. Ifthe post-merger Marine Harvest is a
“new entity,” it falls outside the antidumping duty order issued prior to the merger. As an entity
not investigated in the initial LTFV investigation, it must be assessed an all-others rate for cash
deposits or must go through a new shipper review and be assessed a new cash deposit rate. As
Commerce noted, to impose on the merged entity the all-others rate from the LTFV investigation
would have been inappropriate since that rate was higher than the rate of either company. See
Changed Circumstances Preliminary at 52,066. By assigning the post-merger Marine Harvest
the rate of Mares Australes, Commerce compels the conclusion that the post-merger Marine
Harvest was a successor to an existing entity, perhaps to Mares Australes. If the post-merger
Marine Harvest was a successor to one of the companies or both, it could not be a successor to
neither and thus it could not be a new entity. Commerce’s second anomaly is how an entity that
came into existence solely by two separate entities merging is not a continuation of either, but
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For the reasons outlined below, the imposition on Marine Harvest of the cash deposit rate
of former Mares Australes without notice in a preliminary changed circumstances review is not
in accordance with law, and Commerce’s conclusion, as a result of the application of its
successor-in-interest test to Marine Harvest, that it is a “new entity” is neither supported by
substantial evidence nor in accordance with law.'

1. COMMERCE DID NOT HAVE THE AUTHORITY TO IMPOSE A CASH

DEPOSIT WITHOUT NOTICE IN THE PRELIMINARY CHANGED CIRCUMSTANCES
DETERMINATION.

The statute provides for changed circumstances reviews in § 1675(b) of Title 19 of the
United States Code. Subsection 1675(b)(1) allows Commerce or the ITC to conduct a review

after receiving information of “changed circumstances sufficient to warrant a review” of “a final

something entirely different.

"2 This court is mindful of the fact that a potential for circumventing the antidumping
statute exists when one company that is covered under an antidumping duty order merges with
another that is excluded and then attempts to adopt the mantle of the excluded company so as to
evade duties. However, the antidumping statute is remedial, not punitive. See, e.g., NTN
Bearing Corp. v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995). Therefore, it should not be
used to teach a lesson. Or at the very least, that lesson is not needed in the case of Marine
Harvest where all save one dumping margin assessed for both companies were either zero or de
minimis. For example, in the case of Jia Farn that led to a congressional investigation and
litigation before this Court, a small Taiwanese company that was excluded from an antidumping
duty order grew exponentially (from one percent market share in the United States to fifty
percent) as a result of transshipping the merchandise of other covered Taiwanese manufacturers
who thereby avoided antidumping duties. There, however, Jia Farn was subsequently found to
have virtually no manufacturing capability itself, despite Commerce’s repeated determinations
that it was a manufacturer, and the antidumping margins that were circumvented were well above
20 percent. See Report on the Activity of the Committee on Energy and Commerce for the 103d
Congress, HR. Rep. 103-882 at 216-19 (Jan. 2, 1995); Jia Farn Mfg. Co. v. United States, 17
CIT 187, 817 F. Supp. 969 (1993).
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affirmative determination that resulted in an antidumping duty order.”"® Subsection 1675(b)(1)
further requires that the review will be conducted “after publishing notice of the review in the
Federal Register.” Subsection 1675(b)(2) provides that in a changed circumstances review the
ITC will “determine whether revocation of the [antidumping duty] order . . . is likely to lead to
continuation or recurrence of material injury.”"

Interpreting the statutory provision, Commerce’s regulations provide that, if Commerce
finds that changed circumstances exist, it “will conduct a changed circumstances review under §
351.216.” 19 C.F.R. § 351.222(g)(2) (2002). “An interested party may request a changed
circumstances review . . . of an order,” at any time. § 351.216(b). The time limit to initiate a
review is 45 days after it is requested. /d. In addition, to be able to initiate a review within 24
months of the final LTFV determination, Commerce needs to find “good cause.” § 351.216(c).

In conducting the review, Commerce must adhere to the procedures outlined in § 351.221 that

govern all reviews including changed circumstances (“review procedures”). § 351.216(d).

" Under the statute, either Commerce or the ITC can conduct a changed circumstances
review, depending on the nature of the change. A change in the ownership or name of an entity
subject to an antidumping order typically triggers an investigation by Commerce, whereas the
ITC may conduct an investigation to ascertain whether material injury or threat of material injury
has ceased to exist. See, e.g., Titanium Metals Co. v. United States, 155 F. Supp.2d 750 (CIT
2001).

'* Even though on the face of the statute, a changed circumstances review seems to be
authorized to determine only whether an antidumping duty order should be revoked, this Court
has held that the statutory provision “does not prohibit Commerce from using a changed
circumstances review in a proceeding where a revocation is not contemplated.” Jia Farn, 17 CIT
at 193, 817 F. Supp. at 974. Moreover, changed circumstances reviews may be conducted under
similar circumstances as those of this case. The Jia Farn court also held that Commerce acted
reasonably in conducting a changed circumstances review instead of initiating new antidumping
proceedings, based upon an allegation that a previously excluded company was “transshipping
the merchandise produced by other manufacturers.” Id. at 193. Thus, the court does not question
Commerce’s ability to initiate a changed circumstances review in this context.
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For all reviews, section 351.221 requires Commerce to “[p]romptly publish . . . notice of
initiation of the review,” § 351.221(b)(1); to request submission of factual information in the
form of answers by interested parties to questionnaires, § 351.221(b)(2); to publish notice of the
preliminary results of review, containing any rates assigned and “an invitation for argument,” §
351.221(b)(4); and to publish final results, including any rates determined, § 351.221(b)(5), — in
that order.” “If the type of review . . . involves a determination [of] the amount of duties to be
assessed, promptly after publication of the notice of final results [Commerce will] instruct the
Customs Service to assess antidumping duties . . . on the subject merchandise covered by the
review.” § 351.221(b)(6) (emphasis added). “If the review involves a revision to the cash
deposit rates for estimated antidumping duties, [Commerce will] instruct the Customs Service to
collect cash deposits at the revised rates on future entries.” § 351.221(b)(7).

For changed circumstances reviews in particular, subsection 351.221(c)(3) supplies a set
of special rules. In a changed circumstances review, Commerce “[w]ill include in the
preliminary results of review and the final results of review a description of any action
[Commerce] proposed based on the preliminary or final results.” § 351.221(c)(3)(i). Commerce
may also “combine the notice of initiation of the review and the preliminary results of review in a
single notice if [it] concludes that expedited action is warranted.” § 351.221(c)(3)(ii). The
regulations do not provide when an “expedited action” may be “warranted.” The recited

instructions are the only ones provided in the statute and the regulations concerning changed

" In conjunction with subsection 351.221(b)(5), subsection 351.216(¢) further requires
that the issuance of the final results of the changed circumstances review will be “within 270
days after the date on which the changed circumstances review is initiated, or within 45 days if
all parties to the p